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Court of Appeals of the District of Columbia. 


No. 3079. 

Moy Jik, (fee., Appellant, 
vs. 

L NiTED States of America. 

Supreme Court of the District of Columbia. 
No. 1116, District Court. 

Tiie United States of America 


Moy Jik, alias Moy .Tick. j 

| 

United States of America, 

District of Columbia, ss: 

lie it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed- 
in S's had, m the above-entitled cause, to wit: 

i 

1 Affidavit of Complaint. 

| 

Filed .July 0. 1914. 

In the Supreme Court of the District of Columbia. 

No. 111G, District Court. 

I 

Tiie United States of America j 

vs. 

Moy Jik, alias Moy .Tick. j 

United States of America, 

District of Columbia , ss: 

Before me. Anson S. Taylor a United States Commissioner for the 
District ot Columbia, personally appeared this dav Albert K \rchi- 
1—3079a 
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MOV .1IK, ETC.. VS. VNITKD STATICS OF AMERICA. 

bald 1 m. Inspector who home; first duly sworn, deposes and says 
that on or about 1 the 2.V' day of May. A. D. 1914. at Washington City 
in said District. Moy .lik alias Moy dick in violation of Section 13 of 
the Act of Sept. 3. INNS of the Statutes of the United States was 
found unlawfully within the United States, contrary to the form of 
the statute in such cases made and provided, and against the peace 
and dignity of the l nited States of America. 

(Deponent's signature) ALBERT R. ARCHIBALD. 

Sworn to before me. ami subscribed in my presence, this 2o day of 

>Iiiy ‘|s.;.uU| 1!ll l ‘ A. S. TAYLOR, 

VStales Commissioner as Aforesaid. 


Iircof/ h iiitnee for Appearance Before a Commissioner. 

Filed Julv G. 1014. 


* 


* 


* 


* 


* 


United State* of America. 

l)i*frief of ('obtyuhia* 

Be it remembered. That on this 2(5 day of May A. D. 1914 before 
me a United States Commissioner for the said District of Columbia, 
personallv came Mov dik alias Moy dick Principal and Samuel II. 
Walker as suret/V* and jointly and severally acknowledged themselves 
to owe the United States of America the sum of One thousand Dol¬ 
lars to be levied on their goods and chattels, lands and tenements, 
if default be made in the condition following, to-wit: 

The condition of this Recognizance is such, that if the said Moy 
dik alias Moy dick shall personally appear before me, Anson S. 
Tavlor a United States Commissioner as aforesaid, at my of lice 
±ri4P-! 11 '■d K W in the Citv of Washington and District aforesaid, 
on tlie 2d <lav of -Tune A. D. 1914, at 11 o'clock A. M. and from time 
to time thereafter, to which the case may be continued then and 
there to answer the charge of having, on or about the 2o day ot 
Alav. A. 1). 1914. within said District, in violation of Section lo ot 
the* Act'of Sept. 13. ISSN of the Statutes of the United States, was 
found unlawfully within the United States and then and there abide 
the order of the said Commissioner, and not depart frorn said District 
without leave, then this Recognizance to be void, otherwise to remain 

in full force ami virtue. MOV .LICK. 

SAMUEL II. WALKER. 
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Taken and acknowledged before me on the day and year 

ri'T.r We " Til,cn - A.S. TAYLOR, 

United State* Co 7 nwixxioner a* A forepaid. 


MOY J IK, ETC., VS. UNITED STATES OF AMERICA! 


Transcript of Proceedings lief ore A. 8. Taylor, Untied States 

Co rn m m ion er. 


Filed July 0 ,1914. 


United States of America, 

District of Columbia, ss: 

i 

* * * * * * j * 

On May 20, 1914, defendant was brought before rnlc, the said 
I'niled States Commissioner, at my ofliee, in the Citv of Washington 
m said District, bv -J. It. Ilawkins, Deputy U. S. Marshal; and the 
complaint was then and there fully read and explained to the said de¬ 
fendant. who. thereupon, for plea, said lie is “Not Guilty”! as charged 
in said complaint.” 

* * * * * * | * 

"May 29. 1914.—Thereupon, on motion to that effect made by 
the Plaintiff, the hearing was continued until the 2" dajy of June, 
1914, at 11 o'clock A. M., and the defendant was required to give 
bond in the sum of One thousand dollars to personally appear before 
me at the said time at my ofliee in the City of Washington and Dis¬ 
trict aforesaid, and from time to time thereafter to which the case 
may be continued, which lie did with Samuel II. Walkejr as surety 
thereon. On June 2/14—Continued until June 9/14 llj A. M.” ’ 

* * * * * * ! * 

“On June 9, 1914, at 11 o'clock A. M., pursuant tb the con¬ 
tinuance of June 2, 1914, defendant appeared before me, the 
4 said Commissioner, at my ofliee, #1418 II St. X. |W. in said 
District; the United States was represented by Walter B. 
Howe. Asst L. S. Attorney, and the defendant, being |present in 
person, was also represented by J. E. Laskey. Esq., his attorney: and 
the following witnesses were sworn and examined on the part of the 
l nited States: Chin T. Coy and Albert lb Archibald—Xp witnesses 
on part of defendant—case further continued until June 17-1914-11 
A. M. for argument again until June 25/14 11 A. M. wheh from the 
evidence of the said witnesses, it appearing to me, the said Commis¬ 
sioner. that the laws of the l nited States have been violated, as 
charged in the complaint, and that there is probable causp shown to 
believe the defendant guilty of the alleged offense, it wjas ordered 
that he be deported from the United States to China whence he came 
and that lie he committed to the custody of the U. S. Marshal of the 
District of Columbia, to await an order of deportation or lie be dis¬ 
charged. 

^ And thereupon on the 25 day of June, 1914, the said defendant by 
his Attorney noted an appeal. 

“On the 2*> day of June, 1914. the defendant was committed to the 
jail of the District of Columbia, there to remain until deported 
or discharged by due process of law." 
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on us. 

Filed Julv 1. 1914. 

i/ / 


United States of Amfkica. 

Ihsfrirf of Columbia, $s: 

The President of ihc United Stales of America to the Marshal of the 
District of Columbia, ami to the Keeper of the Jail of the District 
of Columbia. < 1 recti up;: 

Whereas. Mov Jik alias Moy Jick. has been arrested upon the oath 
of Albert It. Archibald. Immigrant Inspector. for having, on or about 
the 2r>th dav of Mav. A. D. PUR in said District, in violation of 
Section D» of the Act of Sept. R’>. 1SS8 of the Statutes of the United 
States, was found unlawfully within the United States, 

And. after an examination being this day had by me. it appear¬ 
ing to me that said offense had been committed, and probable cause 
hefng shown to believe said Moy Jik alias Mov Jick committed said 
offense as charged. I have directed that said Moy Jik alias Mov Jick. 
be deported from the United States to China whence he came, and 
that be be committed to the custody ot the l . S. Marshal of the said 
District of Columbia, to await an order of deportation or he be dis¬ 
charged. 

Now these are therefore, in the name and by the authority afore¬ 
said. to command you. the said Marshal, to commit the said Moy 
Jik alias Mov Jick.'to the custody of the Keeper of said -Tail of the 
said District and to leave with said Jailer a certified copy of this writ, 
and to command von. the Keeper of said Jail of said County, to ic- 
ccive the said Mov Jik alias Moy Jick prisoner of the l mted States 
of America, into your custody, in said Jail, and him there safely to 
Peep until he be deported or discharged by due course of law. 

0 In witness whereof. 1 have hereunto set my hand and seal 

at mv oil ice in said District this '!■> day of June A. D. 1914. 

[seal. | : A. S. TAYLOR, 

Cnilcd Sides Commissioner lor 

said District of Columbia. 


{Return.) 

Received this mittimus with the within named defendant this 1st 
dav of Julv. 1914. 

MAURICE SPRAIN, Marshal, 

C, R, S. 
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.MO\ .JIK. K'J’C.j YS. UMTKI) STATICS OF AMKKICA. I 


Order oj iJsrporfaf ion. 


* 


Filed Jmmary 2 I, 1017. 

* * * * * | * 
District. No. 1110. j 

Unitki; Statics 

v, ! 

I 

Moy Jik. alias Moy .Jitk. 

r llii< ciin.'-e coming on to he heard upon nj.]»«-;i• of the • jefendant. 
Moy -Jik. alias Moy Jiek, from the order entered hv Anson S. Taylor. 
I lilted States Coimnissiorjer in and for the District of Columbia. on 
the 2."Ih day of June. 10.14. adjudging that the said Moy|Jik. alias 
.Moy .Jiek. is a ( hine-c person found unlawfully within tljie Cniled 
States and ordering tli.it he lc deported according to law ko China 
whence lie came, and the said Moy Jik. alias Mov Jiek. heinti' hrou-d'it 
before me on the 4th day of April. 190. and the evidence yf various 
witnesses, including that of the defendant. Moy Jik. alias Moy Jiek, 
having iicen offered on behalf of the United States and.pf the de¬ 
fendant: and after argument hv counsel and consideration bv the 
court, it is this‘J 1th day of .iauuarv. A. 1). 111!T. 

_ Adjudged, ordered and decreed. Tliat the said order off the said 
United States Commissioner he. and it hereby is. allirmed:j and it is 
further 

Ordered and adjudged. That the said Moy Jik. alias MovjJick. is a 
Chinese person found unlawfully within (lie United States and' not 
entitled to remain within the same: and it is further 

h oeied. ! hat the said Moy Jik. alias Moy Jit*k. hc| deported 
according to law from the United States to China, whence he 
came: and it is further 

Ordered. That the said Moy Jik. alias Moy .Tick. ho. and lie herehv 
K committed to the custody of the United States MarshiJl for the 
District of Columbia to await deportation: and it is further i 

Ordered. That a duplicate of the photograph affixed, to lids order 
and judgment, which is a photograph of the defendant herein, he 
allixed to the certified copy of this order and judgment, which cer¬ 
tified copy is provided for by law. 

J. IIAHl'iY COVIXCTojc. 

('kief j\uMic(. 

\ 

Corrections O. K. 

J. II. COYIXGTOX. | 

< 'h id Jtixfirc, 


\ 

| 








MOV .JIK. ETC.. VS. I MTKD STATES OK AM K1I1CA, 

Opinion <>j ihe Covrt . 

Filed January 24. 1917. 


The Court resumed its session ;it 1 :•’>() o elook 1*. M- at the expira¬ 
tion of the recess. , . <• i 

Whereupon Mr. 1’roetor eonelndcd Ins argument 1o the Court, lot- 

lowed hy Mr. Arth. on helutlf of the government. 

r rhe Conn (CovixtiToN. C. ./.) then delivered the following opin- 

r pi,o Court - Chinese deportation eases give to the courts eonsidcr- 
., 1,10 ti-ouMo Main- of them undoubtedly are hard eases, 

<, iVoni the viewpoint of the defendant who is proceeded against. 

Manv of the Chinamen who have hcen found to he m this 
countrv in rei-ent vears are unquestionably quiet, peaceable and in¬ 
dustrious citizens. ' The faet is that the observation of those ot them 
with whom i have come in eontaet is Unit they are far better e.l.zens 
manv aliens who enter the United States through our Atlande 
■ , ( >rt< For that reason 1 approael, the eonsidcration of anv ease in¬ 
volvin'. the deportation of a Chinaman, whose personal worth has ap- 
l »ealed~to me during the time that he has been upon the witness stand, 
with an interest m do the utmost the law allows for his welfare. 

On Ch- other hand, the court eannot. ot eottrse. do aught else than 
,o obev' the plain mandate of the law. This eountry is a country in 
which'the entire administration of the law rests upon the eouits. but 
the entire responsibility for the enaetment of law res.s upon the 
legislative branch of the government. The legislature, the Congress 
..Am. i‘idted States, has seen tit to pass the various acts that at the 
present time comprehensively are described as ‘’the Chinese exclusion 
{.,ws " In a : section of one of those acts, still in force, is the pro¬ 
vision* -77m 1 / no // Chinese person. or person of Chinese descent ar- 
rrshd'vudn • tin 'protons of this art or the arts hereby extended 
shall !” odfodqrd to hr „ n las'f Ol Inoth in the l med Mates, unless 
such prison shall establish hp aljirmatire proof . to the satisfaction of 
xitrh just ire, 'judge or com mission* r, his la<rful right to remain in the 

! mti.d , ( . onstrn( . lion n f that section, the decision of our own 

10 Court of \ppeals. if it had made a landing decision, would 
manifestlv be binding upon me. In that connection there 
m w i. oen <onie reference made to the opinion m the ease ot Cbm \\ ah 
< United States. 49 Appeals D. C.. SH. That was a ease whom there 
was an appeal from this court allirmmg an order of lie United States 
Commissioner directing the deportation of Chin Wall as a Chinaman 
found unlaw full v within the United Stales A careful reading of 
the statement of'facts in that ease and of the opinion of the co rt 
M.ows however, that certain documentary evidence m hehalf of the 
appellant which was excluded by ll.e trial court, should have hcen 
admitted and considering all the evidence in the case the court, m 
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its opinion, said: ‘The witnesses were miimpeaolied and their testi¬ 
mony made a prima facie case of Chin Walds lnrth in the United 
Nates and consequent citizenship”, and after quoting a sectiion of the 
Chinese exclusion laws (Section 3 of the Act of .May LSO-h to 
which I have already alluded, the court further along said: “it seems 

that the testimony was sutlieient to establish the fact as required by 
11 ic section/'' 

It is true that in the course of the opinion the court referred to the 
case of Moy Kuev vs. United States, 78 C. C. Appeals, 85, iff which it 
had been held that Section 3 of the Act of May. 1892 does not apply 
m the case where the defendant asserts citizenship in tie United 
► jiml that the burden ol proof is upon the government in sued) a 
case; but Chief -Justice Shepard, in delivering the opinion in the Chin 
\\ ah ease, was carefully explicit to state that “it is not necessary to 
decide this question.” In fact, the final paragraph of this opin¬ 
ion, when considered in its entirety, cannot he taken to mean 
11 that the mere assertion of citizenship by virtue of birth in one 
of the States of the Union was sufficient to cast the burden of 
proof upon the government. The opinion said “the government 
should have the burden of overthrowing the ease made'by the de¬ 
fendant”, and in using the expression, “the case made by thje defend¬ 
ant”, it seems obvious to this court that the Court of Appeals could 
not have intended to mean that the mere assertion, in the same wav 
in which a fact is asserted in a pleading by the defendant Chinaman 
that lie was a citizen of the United States, amounted to a case! made by 
him. but rather did they mean that the burden of proojf merely 
rested upon the government, in their view, after there had been 
sonic sort of a prima facie case made by the defendant Chinaman. 
.The Supreme Court of the United States, in the case of Chin Bale 
Kan vs. United States. 186 U. S.. 201. has asserted what secfms to 1* 
the sound doctrine. In that case Mr. Chief Justice Fuller] who de¬ 
livered the opinion of the court, said, respecting section 3:j “J..? ap¬ 
plied to aliens there is no question of the validity of that provision, 
and the treat//, the legislation, and the circumstances considered, 
compliance with its requirements cannot he avoided h/ the mere as¬ 
sertion of citizenship. The facts on which such a claim is rested 
viust he made to appear. A nd the inestimable heritage of citizenship 
is not to lm conceded to those who seek to a>‘ail themselves of\it under 

pressure of a particular exigency , without being able to show that it 
teas ever possessed.” 

In the present case, therefore, the court adheres j to what 
12 seems to be the sound doctrine, that Moy Jik stands in no 
different category from any other Chinaman proceeded 
against under any of the sections of this act. respecting th<} burden 
of proof resting upon him. and that he stands here precisely as any 
other party, to show the fact necessary to the maintenance of this 
case in which he is, in effect, a plaintiff; that there is the burden of 
proof remaining or resting upon him to convince this court, in the 
way in which in a civil case a court must be convinced, ora ji rv must 
be convinced, that he was in fact a citizen of the United States because 
actually born in the United States. 
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Now. ;J]) 1 )I>• inU i!i<* sum 1 >taudards of wei.ahino e\ idence to I he testi- 
inoiiv ^ivrii in 1 1!ii** «•;ise that ;i court would apply in dcterminm**; the 
c\ i del ice of the pia** of act ual birth of a person, unaffected by the 
<juolion of whether he is an alien or a citizen, the court is not satisfied 
upon ihi> ie-tiinouy. with the burden of proof resting upon the peti- 
iinner. Mew .!ik. that he has submitted any c\ idence legally sutlicient 
to )ilake ;i pinna iacic case tuat he was actually hoiai in San l 1 ran- 
c'im-o. He is onlv able to teMify about what he has heard. That has 
suin' weight, it is true, if taken with other evidence of probative 
value, tatt it has no weight -tandinu alone: and it ol no weight stand¬ 
ing a lone. what other e\ idenec is there in the* cast', which in reality 
adds weiaiit to-bis own slatenient. The witness Lai Quong, testifies 
to iiis actual presence in San Franci-co when Moy Jik was a lad about 
four yea is ol aue. lie testilie.- that ho was a di-iaul relatixe ot the 
bovVfather. and he there saw him in the place where Mov Hen, his 
father, was then living, hut lie does not state that lie has any 
1:; knowledge of when .Moy Hen came to America. He does 
n«>t state that he ha.- any knowledge ot the length ot time 
previously that he and his wife, the reputed parents of Moy Jik, left 
China. 

So wc find Moy .lik -tandiim liere today, with the burden of prool 
yesiine: tsp'»n him. and with ahsouitely no testimony to account ior 
him a- I eii u in die l idled States until he was four years of age, and 
no explanation of the previous movements of 1 1 is parents that would 
i >ree! ude the pro* *a hi i it \’ ol tie ii* piv-once in t hum at a time which 
would have enabled them to hrina him to the country at any time 
after his birth and between that time and when he was actually four 
years of a tie. 

Therein>re. the Court is constrained in this case to hold, unfortu¬ 
nate as it feds tiiat it is. with the impression that the man himself 
l, ; is made upon it. tiiat Moy .iik has not established his citizenship 
in the I’nited Mate.-, and it will si.L2.ii the order for his deportation. 

Qrdc r A lloo'tnfj A ppcal, cfr. 

Filed Jaiiuarv 24. 1917. 


\ ;;id- men! and order ofAle; nriation having been entered in 

{hi- cause! the defendant in open court notes an appeal to the Court 
of Appeals, which is allowed: and it is this —Till day ol January, 

1917 . ... . , 

j | Ordered. That the execution of said order ol deportation he 

staved until the determination or other disposition ot said ap¬ 
peal: that the amount of bond for costs on said appeal is fixed in the 
-um of split.or in lion thereof a deposit ol £•>().00 cash with the 
Clerk of Court to cover said cosl- of appeal, and that pending the de¬ 
termination or other di-posit ion of said appeal the defendant he re¬ 
leased on bail in the sum of £1,000. 

I;v the ( ourt. 

J. IIAltRV COVIXCTON, 

Chief Justice. 


i 
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Memoranda. 


February 14, 1910.- 
February 23, 1017.- 


■Bond on Appeal for $100 approved 
-Bill of Exceptions signed and filed 


and filed. 


Assignment of Errors. 
Filed February 23, 1917. 


* 


* 


* 


* 


* 


following 
birth ever 


1. r lho Court erred in sustaining the objection to the 
question asked the witness, Frank I. Gregory “Was bis 
discussed with you by him, the place of his “birth?” 

u. 1 he Court erred in refusing to allow the witness. Frank I Greg¬ 
ory, to testify concerning the conversation with defendant in 

\V* hi/*) mA /* 4-/x 1 - 1 • , * * ! 


•o. 

once that 
rii in the 


-1 ~ •. .^ wmviramm HUH UL*I 

io winch he claimed to have been born in San Francis 
,, , , ?• Th ® Court erred in holding upon all the evi< 

Unitecl°Stat'« ' " ^ s,l -' lain ilis < ‘ I:,il11 living been b< 

4 The Court erred in holding that the defendant was unlawfully 

United Stated &tatCS ^ ' Vltll0Ut right to bc iUld remain in the 

thfunited C States nCd ° rdering lI ‘ C defcndant to 1,e deposed from 

•JAMES M. PROCTOR, 
Attorney for Defendant. 


Designation of Record . 


Filed February 23, 1917. 
* * * 


* 


i 

The Clerk will include in the transcript of record for tile appeal 
taken m this cause the following papers: ! * 

I 9 I 4 Aflldavit ° f Com P laint by Albert R. Archibald, dated May 25, 
’. Eoco^izance entered before United States CommissioLer May 

3 Entries from United States Commissioner’s transcript of pro¬ 
ceedings as quoted. 1 1 

4. Mittimus of United States Commissioner dated June 25. 1914 

o . Order of Deportation, dated January 24, 1917, (omit photo- 
gra p n ), 

l)onds^ rdCr ° f danuary “ d ’ blowing appeal, fixing cost and bail 

7. Cost bond. 
lf> ft. Recognizance. 

9. Assignment of Errors. 

.TAMES M. PROCTOR! 
Attorney for Defendant. 


9_3H70o 
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MOY JIK. ETC., VS. EXITED STATES OK AMERICA. 


1 


Supreme Court of the District of Columbia. 


United States ok America. 

District of Columbia, ss: 

T. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 10, 
both inclusive, |to he a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of thi> transcript, in cause No. 1 110. District Court Docket, en¬ 
titled The l luted States of America vs. Moy -7 1 k alias Moy .Jick, as 
the same remains u]»on the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
ihc seal of said Court, at the City of Washington, in said District, this 
1 si day of March. 1017. 

[Seal Supreme Court of the District of Columbia.] 

.JOHN R. YOUNG. Clerk. 


IS In the Supreme Court of the District of Columbia, Holding a 

District Court. 

District Court, No. 1110. 

United States 
vs. 

Moy Jik. 


Dill of Exceptions. 

Be it remembered, that the defendant was arrested May 25, 1914, 
to answer a complaint filed by Albert R. Archibald, Immigration 
inspector, filed before Anson S. Taylor, United States Commissioner 
for the District of Columbia, charging said defendant to be a Chinese 
person unlawfully in the United States: and that on June 25, 1914, 
after a hearing, said Commissioner adjudged that said defendant was 
unlawfully iiCtlie United States and ordered that he he deported, 
from which order the defendant appealed to this Court, wherein the 
cause came on for hearing de novo April 4, 1916. 


Whereupon the defendant, by his attorney, admitted that lie was a 
person of Chinese descent and the identical person named in said 

complaint. 


Thereupon the defendant, to sustain the issue on his part joined, 
and to prove His contention that he was lawfully within the United 
States, because a native horn citizen thereof, having hen duly sworn, 
testified in his own behalf as follows: That he is thirty years old; 
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l<on. in Sun Francisco, California; hi, father’s name Moy lien 
mother , name Kong She. lie lived with mother and father'at 740 
rnmnn^o,' Street unhl lo year, old when he came to Washington, 

. ' ln ',-Mo.vChee. where he ha, ever since lived. Hi, 

lather kept a Chinese store on the find floor of said premises in San 
k raneiseo and the family lived on the third floor. Ilis uncle, 

I ■> Moy (dice, died in \\ ashington about seven years ago and he 
. , c l |m cral expenses to Lee, the undertaker. Syettino- re- 

c'l’ts amounting to $102, (which receipts dated Decern bet* MO, 1908 
were produced, identified and admitted in evidence.) The first laun- 
dry in which he worked was at (><>?> K Street. He also worked in a 
laundry at 804 J /> 12th Street and at (il 1 2nd Street: also worked in 
hinese restaurants and washed dishes, and for the last two vears 
lias been working at his present laundrv on 10th Street ire went to 
Sunday School at the Church at 8th & II Streets and at 10th and P 
■ ireels, where they had Chinese classes and where he was taught bv 

. iU| d -Mrs. Gregory. He has never been awav from Washington 
>*incc com in# here fifteen years a#o. 

Thereupon on cross-examination the defendant further testified 
that lie had never been married: that he had two names! Mov .Jik 
amt -Moy Wall: hi, mother gave him name of .Mov Jik and his'Sun- 

il‘v’« S< it 0 * 1 tca< ‘ lier eaIle(1 Iliin - M °. v "’uli. He was horn iil the year 
1880 Ilis parents were both dead, having gone to Child after he 

eft San Francisco, where they died. He does not know [how lon<>- 
ins parents were in San Francisco before he was born. He never had 
any brothers or sisters. Whereupon the further examination of the 
witness )>rocceuea witli an inter]>reter. 

Vv hereupon lie was asked the following question* ; ‘])o vein remern- 
her felling Mr. Archibald on May 2o. 1914. when he asked you to tell 
him some of the places you had worked. ‘I do not remember any of 

f.Han? And answered. **I meant that I could not rcmelnber how 
Ion# I worked in each place.” 

y hereupon the defendant further testified that he had been in 
Washington about two years when 1 i is father and mother went to 
( hina and that altogether he had hcen separated from them about 
four years when they died, his mother dying a few months after his 
fathers death. Ho heard they died in Sin Xing District. China. All 
Hi \ illage. IIe does not know whether his father had an interest in 
the store at San Francisco or only worked for some one else. Ilis 
uncle, Moy Choc, was his father's brother. He never had any "aunts. 
Moy Chee when in San Francisco worked in the same store 
with his father. He. witness, has never been to China or out 
of the I nited States, lie only went to school a knit two 
months, a Chinese school in San Francisco, when he met with an 
aecidenl, breaking his lip. 

W hereupon the following occurred. “Who told vou that you were 
horn in the l nited State,? A. My parents. Q." When did they 
tell \ on that? A. When 1 was'in ( alifornia, San Francisco. Q. 
When.' A. Since T have senses. 1 lie Court: Q. Since vou were 
aUe to understand what they would say to you? A. I whs six or 
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SOV on vonrs oil. 1 Q. Who in 1 lie I'nilcd States couM now prove your 
birth in San Francisco. A. I couM not toll you. 

The <!< fondant on cro-s-oxamination further .testilied that he re¬ 
membered Commission Street in San Francisco, also Sacrnnento 
Street which was opposite. lie can remember living in only the one 
i)l;ic(> in San Francisco. He <1M tell Mr. Archibald, the In¬ 
spector. on May 2‘>. 11)1 1. that be could not remember the names ot 
the streets in San Francisco, but that was because he could not think 
;lt tiisit time. The company that kept the store was named Quong 
Vick Wall Company. He remembers there were a number ot 
Chinese grocery stores in the vicinity of his fathers store, but he 
doe* not remember their names. He has no certificate or allidavit 
attesting liis birth in the Cnited States. “All I know is 1 was born in 
the l ’nited States. 

Whereupon, in further sustain the issue on his part joined the de¬ 
fendant called as a witness F.tiiki, M. (iRKcamv. who being duly 
sworn testified a- follows: She is conneeted with the Sunday School 
at the First !>aptist Church. She knows defendant who attended the 
Chinese class at -aid school irregularly for about three years, begin¬ 
ning during which time she taught him. She has seen him at 

infrequent interval- since the class closed, having \isited him in 
company with other teachers at his working places, and he has been 
to her home. She has never known his reputation to he anything hut 
uood and so far a- she knows perfectly honest. 

Whereupon, on cross-examination the witness further testified 
that the defendant remained at the Sunday School until the 
-_>1 Chinese class disbanded. When lie came to the Sunday 
School he gave the name of Moy \\ ah : I also knew him under 
name of Moy Jik : he could not speak English as well as he does now ; 
just a little, but not enough to carry on a conversation. lie could 
tell his name, tilings of that kind, and answer yes or no to certain 
things, but knew practically no English to amount to anything. 

Whereupon, further sustaining the issue on his part joined the 
defendant called as a witness Frank I. (Srkuory. who upon being 
duly sworn testified as follows: r i hat he was connected with the Sun¬ 
day School at 1‘Uh and O Streets where there was a Chinese class. 
He knows the defendant who attended that Sunday School and the 
one at Sth and 11 Streets for about three years beginning in 1908 or 
1909. lie saiv the defendant most every Sunday at the school and 
since then has seen him occasionally, four or five times a year, lie 
has always considered the defendant an upright young man, honest 
and a credit to the I, nited States. ITo has always been a law-abiding 
citizen, attending to his business and doing nothing wrong.. 

Whereupon counsel for the defendant asked the following ques¬ 
tion: Q. Wa- his birth ever discussed with you by him. the place of 
his birth? To which question counsel for the United States duly 
objected. Arid whereupon counsel for the defendant offered to provo 
by tbe witness that shortly after said witness became acquainted with 
the defendant, said defendant in a casual conversation with the wit- 
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ness made the statement that he had been born in Pan Franeiseo* 
timt ns mollier and father had gone to China where thev had died’ 
and that the defendant had come to Washington with his uncle, Mov 

Cl'cc he Court sustained said objection, to which action counsel 
for I lie defendant. duly excepted. 

\\ hereupon on cross-examination the witness further testified that 
he is the husband of Mrs. Cregory, who had just testified. lie met 
the defendant seven or eight years ago at the Sunday School, ldtj, 
and O Streets, to which the defendant was brought bv the Superin- 

or f» ,c jhe boys, maybe Wall Long: he also saw 
defendant at the Chinese Sunday School at Nth '<fc II Street* 
He also taught the defendant at Sundav School and knew him 
in no other way except that he has visited the defendant’s! laundrv a 
nuniher of times and on several occasions the defendant 1 a« been to 
lus bon,e, and went with him 1o a Chinese dinner once or twice 
At > unday School the defendant did not grasp English and the wit¬ 
ness had a very hard time to get him to understand and speak all the 
time he taught him. 

Whereupon to further sustain the issue on his part joined the de¬ 
fendant called as a witness Lai Quoxo who being dulv sworn testified 
as follows: I hat he is fifty-four years old and was Lorn in China lie 
came to the I nited States in K. S. Hi (1S90). landing at San Fran¬ 
cisco. lie lived in San 1-rancisco about a month. He knqws the de¬ 
fendant and knew his father. Mov ITen. who was a distant relation of 
witness. M hen he came to San Francisco lie stopped at Mov Hen's 
s ore at <40 Commission Street, the Quong Vick Wah Co. |m„v lien 
then had a little boy about four years old. Witness went to \ew 
i, 0 ,rk and Mndugan and then to Chicago. He was at Ishpemin<> and 
Eskanaba in Michigan, and arrived at Chicago about one vear after 
leaving San Francisco. He stayed at Chicago two vears and then 
came to Washington where he stayed about five years, where lie ran 
a laundry. He returned to San Francisco in K. S. 24. (1S9S) and 
stayed there two years, lie found Mov Hen. and Mov Hen’* wife 
Long She still there: also the boy. Moy -Tik. the defendant, who had 
grown to be a big boy. Witness remained in San Francisco two 
years when he came back to Washington, where he ha* since lived 
He next saw defendant in K. S. 27. (1901). in Washington, when 
defendant was fifteen years old. The defendant had come to Wa*h- 
lngfon with lus uncle. Moy Chee. who later died in Washington. 

1 lie defendant lias been living in Washington for fifteen ycnr< ever 
since lie came here with his uncle. He has seen the defendant almost 
weekly since he has been living in Washington, and the defendant 
has never been away from Washington since he first came here. 

W hereupon on cross-examination the witness further te*tificd that 
he met Moy Chee when he went hack to San Francisco fro n Wa*h- 
mgton m 1898 when lie saw Moy Choc and Mov Hen. who were 
brothers. Moy Clieen then lived at 74<>Cotnmission Street an i worked 
with his brother in the store. He knows that Mov Chee 
- ; > brought the defendant to Washington because he went to 
Chinutow n on u Sunday and mot Moy Choc and the defendant 
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coniine in. mid talked willi them: they both came at the same time. 
He saw Mnv .lik when lu 4 was a little hoy. at the time he. witness, lirst 
came to San Francisco. When lie arrived at San Francisco he visited 
with Moy I I cm the defendant s father, and defendant was then about 
four vears old. About lb02 witness was employed fora month as an 
interpreter for the Government. At the re<juest of counsel for the 
I'nitcd States the witness then produced his Certificate of lie.uistra¬ 
tion. 

Thereupon the witnos further testified that he has talked with the 
defendant about his parents: that defendant's father and mother 
have both died in China. That Moy Hen wrote witness a letter be¬ 
fore he went back to China, but after he got to China he always sent 
Idlers to his brother. Moy Choc, and the defendant, who told wit¬ 
ness about them. Moy Chee told witness that Moy Hen died in 
China and als<» Moy lien's wife. They both died in the same year. 
The defendant could speak but very little English when he came to 
Washington. The witness returned to Washington from San Fran¬ 
cisco about a vear before the defemlant came to Washington * about 
1001. There was a grocery store at 710 (Commission Street. San 
Francisco. Tin* name of the firm was Quoin* A ick Wall Company, 
Moy Hen. Moy Nai .lik. and Moy Nai Shu were the members of the 
firm. Across the street there was a bio- linn. Wall Yuli, a wholesale 
place. There .was only one firm in the building at 7*10 Commission 
Street. \Y’hereupon the defendant rested. 

Thereupon the I’nitcd States to maintain the issue on its part 
joined called as a witness Alokkt R. Attmin.\Li>, who being 
2} duly sworn testified as follows: That he is an Inspector in the 
Immigfation Service and interviewed the defendant on the 
2mh dav of May. FM 1. in the laundry at 7*>2 FMh Street, in 
the presence of two other Chinamen, one apparently the proprietor, 
who once or twice tried to prompt defendant during course of exami¬ 
nation. and witness told him witness was examining the defendant 
and not him. This was witness* third visit to laundry in course of 
two o/ three months, which he visited at direction of Commissioner of 
Immigration to ascertain whether any Chinese were unlawfully 
there. He asked the defendant if he had any papers showing his 
i*ioht to he in this country and the defendant said that he was horn in 
the Cnited Stiites. When witness went into the laundry lie saw a 
man who he knew had a certificate, also a young man. and the de¬ 
fendant was in the rear room where there was a washing machine, 
where witness told defendant who he was. Before witness had a 
chance to question the defendant the interpreter who was with witness 
told whiles?* that the defemlant had gone down stairs, so witness 
ran into the hick room and down the stairs finding a narrow passage¬ 
way : saw defendant running in front of linn, and got defendant as 
he got to door leading to street. When the defemlant went down 
stairs witness had not informed him that lie wanted to talk with him, 
hut witness had told the others he saw and was talking to one of the 
others about his paper when the defendant went in the hack room 
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laundry 1 (1 °' Vn Wilncssc ’ s P ur POse was to question all in the 

}} hereupon the Government rested its ease. ' 

The foregoing is in substance all the evidence. 

Whereupon after argument hy respective counsel the!Court an¬ 
nounced its finding that the evidence was not legally sufficient to su<- 
tain the defendants claim that he was horn in the United States to 
which finding the defendant, hy his counsel, dulv excepted 

W hereupon on the 24tl, day of January, 1017. the Court fcntcrod it* 
9 - 9 - OI T'; for deportatwii of (he defendant, to which the defend- 
aid then and there in open Court excepted and noted his ap¬ 
peal to the Court of Appeals. 1 

28 ., . An(1 the defendant now prays the Court to sigri and seal 

this as his hill of exceptions taken at the trial of said case now 
tor then, which is accordingly done this JJd day of Fchrufirv, ioiT. 

J. HARRY COVINGTON, 

Chief Justice. 

rUndorsed:] District Court, 1110. United States vs. kfov Jik 
i>Jll or Exceptions. ! 

Endorsed on cover: District of Columhia Supreme Colurt. No 

;; ,;, : AI ,° y A< ;- vs - Vu]U ' ,] Whites of Amcri(|a. Court 

oi Appeals, District of Columbia. Filed Mar. 30, 1017. Jlenrv W 
Hodges, clerk. ? ; - 
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MOY JIK, Alias MOY JICK, Appellant, I 

' 

vs. 

UNITED STATES OF AMERICA. | 


Statement of Case. 

The appellant, Moy Jik, was arrested May 26, 1914, jupon 
a warrant sworn out by Albert R. Archibald, an Immigrant 
Inspector in the employ of the United States Government, 
before A. S. Taylor, a United States Commissioner, wherein 
the appellant was charged with being found unlawfully 
within the United States in violation of section 13 of the 
act of September 13, 1888, of the Statutes of the United 
States. 

June 25, 1914, after a hearing, no witnesses having been 
examined on behalf of the appellant, the Commissioner, 
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finding the appellant to be of the Chinese race, which he 
did not dispute, and, in the absence of proof that he was 
lawfully in the United States, ordered him deported. 

The appellant took an appeal from the Commissioner’s 
ruling td the Supreme Court of the District of Columbia, 
where the charge against the appellant was tried de novo 
before Chief Justice Covington, who being of the opinion 
that appellant, being a Chinese person, had nut established 
by affirmative proof his lawful right to remain in the United 
States, ordered him deported. This appeal is from that 

ruling. 


The Facts. 

Bv the uncontradicted testimony the appellant was born 
in bSSfi. and lived with his parents in San hrancisco, Calif., 
until he was fifteen years of age, when he came with his 
uncle to Washington, and has lived here ever since. The 
appellant testified that he was born in San Francisco and 
lived with his mother and father there at 740 Commission 
street until he left to come to Washington; that he came to 
Washington with his uncle; that his father kept a Chinese 
store on the first floor of 740 Commission street and the 
family lived on the third floor; that his uncle died here in 
Washington in 1908; that he had never been away from 
Washington since coming here; that his parents were both 
dead, having gone to China after he left San Francisco and 
both Wing there; that he did not know how long his parents 
had lived in San Francisco before he was born; that he had 
no brothers or sisters; that he had never been to China or 
out of the United States; that his parents had told him he 
was born in the United States; that he was unable to name 
anyone who could prove his birth in San Francisco. 

Witnesses (Mr. and Mrs. Gregory) testified as to the ex¬ 
cellence of appellant’s character, and in his opinion below 


the Chief Justice did not hesitate to say that he wjas im¬ 
pressed by the “personal worth” of appellant. 

Que Lai Quong testified that he was fifty-four years old 
and born in China; that he was a distant relative of|appel¬ 
lant’s father; that he came to the United States in 1890, 
landing at San Francisco, visited at the store of appellant’s 
father and while there saw appellant who was aboijt four 
years old. W itness left San Francisco after two months and 
did not go back until 1898, when he again saw appellant 
and his parents. He remained in San Francisco two years, 
coming to Washington in 1900; that he again saw appellant 
in 1901 in Washington and had seen him almost jveekly 
since then. The witness also testified that appellant’s'father 


was established in business in 1890 with two partners' doing 
business under a firm name. 

At the trial Frank I. Gregory, a witness produced by the 
appellant, was asked in his direct examination the following 
question: Q. Was his birth ever discussed with you by him, 
the place of his birth? To which question counsel for the 
United States objected. Counsel for appellant stated that 
he proposed to prove by the witness that shortly after the 
witness became acquainted with appellant, appellant in a 
casual conversation with the witness made the statement 
that he had been born in San Francisco; that his diother 
and father had gone to China, where they had died, an!d that 
the defendant had come to Washington with his uncle, Mov 
Chee. The court sustained the objection and an exception 
to the ruling was taken. 






ASSIGNMENT OF ERRORS. 


1. The court erred in sustaining the objection to the fol¬ 
lowing question asked the witness, Prank I. (*regor\ . Was 
his birth ever discussed by you with him, the place ot his 

birth?" 

2 . The court erred in refusing to allow the witness, Frank 
I Gregory, to testify concerning the conversation with de¬ 
fendant in which he claimed to be born in San Francisco. 


o. The court erred in holding upon all the evidence that 
the defendant did not sustain his claim of having been born 
in the United States. 


4 . The court erred in holding that the defendant was 
unlawfully’ in the United States and without right to be and 


remain in the 1. nited States. 

5 . The court erred in ordering the defendant to be de¬ 
ported from the United States. 


o 


ARGUMENT. 

i 

The principal and probably the only substantial question 
for the court’s consideration on this appeal arises under sec¬ 
tion 3 of the act of Congress of May 5, 1892, entitled an 
act to prohibit the coming of Chinese persons into the United 
States. The section reads: 

“That any Chinese person or persons of Chinese 
descent arrested under the provisions of this act or 
the acts hereby extended shall be adjudged jto be 
unlawfully within the United States unless such per¬ 
son shall establish, bv affirmative proof, to thei satis¬ 
faction of such justice, judge or commissioner, his 
lawful right to remain in the United States.” ! 

Two extracts from the opinion of the court beloU will 
indicate the ground on which it based its obviouslv reluctant 
decision. They are as follows: 

“The Supreme Court of the United States, in the 
case of Chin Bale Kan vs. United States, 186 U. S., 
201, has asserted what seems to be the sound doctrine. 
Tn that case Mr. Chief Justice Fuller, who delivered 
the opinion of the court, said, respecting section 3: 
‘As applied to aliens there is no question qf the 
validity of that provision, and, the treaty, the legisla¬ 
tion, and the circumstances considered, compliance 
with its requirements cannot be avoided by the mere 
assertion of citizenship. The facts on which shell a 
claim is rested must be made to appear. And the 
inestimable heritage of citizenship is not to be con¬ 
ceded to those who seek to avail themselves of it under 
pressure of a particular exigency without being able 
to show that it was ever possessed.’ 

“In the present case, therefore, the court adheres 
to what seems to be the sound doctrine, thatj Moy 
Jik stands in no different category from any .other 
Chinaman proceeded against under any of the sec- 



tions of this act, respecting: the burden of i»rot»f rest- 
inn- upon him, and that lie stands here precisely £. 
anv other party, to show the fact necessary to the 
maintenance of this case in, which he ", in cjM; « 
plaintiff; that there is the harden ot proof lcimun- 
iiv or rest in <i upon him to convince this court in 
the wan in which in a civil cage a court must he con¬ 
vince 1.or o. pm, must he connucd that he was in 
fact a citizen of the United Mates because actually 
horn in the United States. 

And. after scanning the evidence: 

“So we find Mov Jik standing here todav, with 
the burden of proof resting upon him. and " ^lj abso- 
luteiv no testimony to account for him as bun 
the United States until he was tour years of age and 
no explanation of the previous movements of hu 
parents that would preclude the probability, of the 
presence in China at a time which would ha\een 
aided them to bring him to the country at a tune 
after his birth, and between that time and when he 
was actually four years old. 

The case of Chin Bak Kan, cited by the court below as a 
controlling ruling to the effect that a Chinese person claim¬ 
ing citizenship has the burden of proving that he was born 
in the United States to the same extent and degree as if »e 
were a plaintiff in a civil action relying upon the allegation 
of that fact as the foundation of a claim of right, was de- 

cided in 1902. . . - , loir. 

This court had the question before it m December, 191o, 

in the case of Chin Wah vs. United States, 4o App. D. C., 
38 It appears by the opinion of the court in that case that 
it was not necessary to decide the question, for the court 
thought the testimony on behalf of the accused Chinaman 
sufficiently proved the fact of his American nativity without 
the necessity of determining whether Ins claim of citizen¬ 
ship and proof of residence for a long period of time shift® 


the burden to the Government overcoming the cases made. 
The Chief Justice, delivering the court’s opinion, said: 

“It has been held by the Circuit Court of Appeals 
for the Seventh Circuit that this provision (sec. 3) 
does not apply in the case where the defendant asserts 
citizenship of the United States, and that the burden 
of proof is upon the Government in such a! case. 
Moy Suev vs. United States, 78 C. C. A. So; 147! Fed., 
GOT. 699. 

“It is not necessary to decide this question, jfor it 
seems that the testimony was sufficient to establish 
the fact as required by the section, ft does jseem, 
however, that where a Chinese person has 1 ivied in 
the United States for a long period of time, andlwhen 
arrested claims that he was a citizen of the United 
States by virtue of his birth in one of the States of 
the Union, the Government should have the burden 
of overthrowing the case made by the defendant.” 

It is submitted that the semblc is equivalent to an opinion 
that section 3 does not put a Chinese person accused of jbeing 
in the United States unlawfully (in court in invitwin), in 
the same position, with regard to the burden of proof, |when 
his defense is citizenship by reason of birth in one of the 
States of the Union, as if he were a plaintiff, voluntarily in 
court, demanding as of right something dependent for its 
existence upon his establishment of that fact. 

Why was the question considered at all by this court in 
the case of Chin Wall? Because, as appears by the Govern¬ 
ment’s brief in the case, the veracity of Chin Wall’s wit¬ 
nesses and their testimony on the point of the place of his 
birth, was sharply attacked, and consequently, Chin! Wall 
urged upon the court that, even should there be doubt; as to 
the credibility of his witnesses, lie should have the benefit 
as prim a facie evidence of the lawfulness of his residence 
in the United States the unquestioned fact that lie had 
resided in the United States for a long, period of time. 

But the semblc in the opinion in the case of Chin Wall is 








important in that it discountenances the view of the court 
below in the case at bar that the decision in the ease of Chin 
Bale Kan in 1902 rules against appellant’s claim that his 
evidence presents such a strong presumption of birth within 
the country as to warrant, in the absence of any proof to 
the contrary, a judgment in his favor. And it cannot be 
said that the court did not have the decision in the case of 
Chin Bale Kan under consideration when the semble was 
written, for an inspection of the brief of the (Government 
filed in this court in the case of Chin Wall discloses that 
that case was cited by the Government in support of its con¬ 
tention that Chin W ah had not successfully maintained his 
defense of citizenship as required by section 3, of the act of 
May 5, 1892; and not only cited, but the very language of 
the opinion quoted by the court below in its opinion in this 
ease as influencing its decision was set forth. 

In fact, the language of Chief Justice Fuller in the opinion 
in the case of Chin Bak Kan is quite correct when con¬ 
sidered in its application to the contention of Chin Bak Kan 
under the facts of the case. The accused Chinaman had 
come into Kew Aork State from Canada, and on the very 
dav of his ingress to the United States he was arrested under 
the charge of being unlawfully herein. He set up the de¬ 
fense of citizenship. It does not appear that he gave any 
evidence at all of any kind, but sought to have, solely under 
the assertion of citizenship, all the rights of a conceded 
citizen. The question as to the sufficiency of proof to con¬ 
stitute a prima facie defense was not in any way involved, 
and does not appear from anything in his opinion to have 
been in the mind of the Chief Justice when he penned the 
statement that on a claim of citizenship by a Chinese person 
when charged with being unlawfully in the United States 
“the facts on which such a claim is rested must be made to 
appear.” It is conceded here that section 3 has imposed 
upon Mov -Jik the necessity of setting forth in his defense 
the facts upon which his claim to citizenship rests, but it is 
denied that the facts presented fail as proof in defense. 
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In other words the appellant is attempting to point out 
what he conceives to be an error in the reasoning of the court 
below in supposing there was any conflict in the decisions, 
and in finding in the case of Chin Bak Kan anv rule what- 
ever for guidance in estimating the effect of appellant^ evi¬ 
dence. 

Was the court below warranted in finding that the evi¬ 
dence was not legally sufficient to sustain the appellant’s 
claim that he was born in the United States? 

There was no question in the mind of the trial judge |as to 
the frankness and truthfulness of appellant, nor any suspicion 
regarding the truth of the testimony of all of appellant’s 
witnesses. Indeed there could be none and the judge ip his 
written opinion records his faith. That testimony con¬ 
vinced him, as it must convince anyone reading it, i that 
appellant was in San Francisco in 1890, living witli his 
father and mother when he was four years old, and that, at 
the time of the trial, he had been in the United States jcon- 
tinuouslv ever since. 

_ I 

The trial judge, however, could find “absolutely no testi¬ 
mony to account for him as being in the United States juntil 
he was fours years of age, and no explanation of the previous 
movements of his parents that would preclude the proba¬ 
bility of their presence in China at a time which would have 
enabled them to bring him to the country at anv time after 
his birth, and between that time and when he was actually 
four years of age.” 

The learned trial judge had just said in his opinionj that 
appellant’s testimony that he was born in San Francisco, 
his parents having so informed him, had some weight if 
taken with other evidence of probative value, but he thought 
there was no such other evidence. 

It is submitted that appellant’s testimony that hej was 
born in San Francisco, received under all the circumstances, 
ample confirmation and support, not only from the testi¬ 
mony of the witness Lai Q.uong that he found appellant 
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living with his parents in San Francisco when he was four 
years of age, and that at the time his father was established 
in business there with partners, but also by the integrity of 
the testimony ensemble, the appellants tender age at the 
time, his long uninterrupted and unmolested residence in 
the United States, Mov Suey v». V. S., 147 Fed., 007 ; and 
negatively by a proper regard for the difficulties that it 
would have been necessary to overcome in bringing a young 
child into the country at a time when and in a section of 
the country where feelings against Chinese immigration 
were acute and almost universal, and the execution of the 
laws against such immigration thorough and rigid. 

Moreover, appellant's father, being in 1800 a resident 
Chinese merchant, he had a right to have his wife and infant 
child with him. provided only that lie was not himself un¬ 
lawfully within the country (U. S. as. Mrs. Cue him, 1<<> 
p- ^ 4.“)0). And if lie came into the country after the hiith 
of the appellant and entered unlawfully, the difficulties 
necessary to overcome would have been greatly increased. 

It is scarcely a very weighty criticism that the witness 
Lai Quong did not state whether or not he had any knowl¬ 
edge of the time when appellant’s parents left China or when 
they arrived in America. It can hardly be expected that 
he "would think to volunteer such information especially if 
he did hot know. And it is fair to suppose he did not know, 
as he was not asked the question by counsel for either side 
or by tlie court. The very fact that appellant’s witness did 
not testify regarding the matter confirms the truthfulness 

of his testimony. 

It must be remembered that appellant testified that he 
knew of no one in the United States who could prove he 
was born in the United States, meaning of course to a greater 
degree of certainty than shown. His father and mother 
were de'ad, his uncle was dead, lie had no brothers or sisters, 
and he had left San Francisco when 15 years of age; and 
at best a search by him for someone in San Francisco to 


prove his birth there by direct evidence, would probably 
.have lead to a failure to find a responsible white citizen with 
the knowledge, and experience teaches that it is doubtful 
whether a witness of his own race testifying by deposition 
at long range could have much aided in the matter. Koth- 
ing has been omitted by appellant that could reasonably be 
expected of him in the line of presenting the facts iupon 
which his claim to citizenship rests. 

To sum up, the appellant was living in San Francisco in 
1890, with his father and mother, when he was four iyears 
of age. His father was at the time established in business 
as a merchant with two partners. Appellant remained! with 
his parents in San Francisco until he was fifteen yedrs of 
age when lie came in 1901, with his uncle, to Washington, 
where he has lived ever since. lie states that he was; born 
in San Francisco and knows it as a fact as we all knojv the 
similar fact of the places of our birth. To the extent of his 
knowledge he has never been in China or out of the Ujnited 
States. His father and mother and uncle are dead, apd he 
had no brothers or sisters, nor does he know of anv one in 

• V I 

the United States who would be able to prove the plaice of 
his birth more definitely than as shown. He has always 
been an industrious and worthv member of society and the 

V 

lawfulness of his residence has never been questioned before. 

We submit that appellant has presented facts sufficient to 
warrant an ultimate inference of fact that he was boi'ii in 
San Francisco, and that he is a citizen of the United States, 
and ought not to be deported from the only home and the 
only friends, acquaintances and associations he everi had, 
to a strange land and to a new life among strangers, j 

Respectfully submitted, 

JAMES M. PROCTOR, 

EDWARD S. McCALMONT, 

'Attorney* for Appellant. 
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United States of America. 

BRIEF FOR THE UNITED STATES^ 


The Case. 

i 

On May 25, 1914, Albert R. Archibald, an inspector in 
the Immigration Service of the United States, visited the 
laundry at 732 10th Street, at the direction of the Commis¬ 
sioner of Immigration, to ascertain whether any Chinese 
persons were unlawfully there. Before the Inspector had 
an opportunity to question the appellant, who was there 
present with several other Chinamen, the inspectorjs inter¬ 
preter informed him that the appellant, who was in the back 
room, had gone downstairs. The inspector then ran into 
the back room, thence downstairs to a narrow passage-way, 
where he saw the appellant running in front of him | toward 
a door leading to the street, where the appellant was over¬ 
taken and placed under examination (R., p. 14). At the 
conclusion of the examination, the appellant was drrested 
bv the inspector and taken before Anson S. Taylor, j United 
States Commissioner for the District of Columbia, and 
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charged with being a Chinese person unlawfully within the 
United States. On June 25, 1914, after hearing, the Com¬ 
missioner adjudged that the appellant was unlawfully 
within the United States and ordered that he be deported, 
from which order the appellant appealed to the Supreme 
Court of the District of Columbia, wherein the cause came 
on for hearing dc noz'o. April 4-6. 1916, before Mi - Chief 

Justice Covington. 

At that hearing, the appellant stated that he had two 
names. Moy Jik and Moy Wah: that his mother gave him 
the name of Moy Jik and his Sunday School teacher called 
him Moy Wah; that when he was six or seven years old 
lie was told bv his parents that he was born at San Fran¬ 
cisco. California, in 1886: that his father's name was Moy 
Men and his mother's name Kong She:that he lived with his 
mother and father at 740 Commission Street. San Francisco. 
California, until lie was fifteen years old. when he came to 
Washington with his uncle. Moy Chee. where he had lived 
ever since: that he had worked at various laundries and 
Chinese restaurants in this city and had attended Sunday 
Scho d at 1 Sdi and II Streets, and 16th and P Streets where 
he was taught by Mr. and Mrs. Gregory: that he had never 
been awav from Washington since coming here fifteen years 
ago: that two years after he left San Francisco his father 
and mother went back to China, where they died in Sin 
King District. All Hi Village: that he went to Sunday 
School about two months in San Francisco; that he remem¬ 
bered the names of two streets in San Francisco: but could 
not remember the names of any streets in San Francisco 
when Ttisnector Archibald fjuestioned him on May 25, 1914. 
that lie had no certificate or affidavit attesting Ins birth m 
the United States (R„ pp. 11. 12). 

F.thel M. Gregory testified that she was connected with 
the Sundav School" at the First P.antist Church: that she 
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knew the defendant, who attended the Chinese class at said 
school irregularly for about three years, beginning 1909, 
during which period she taught him; that she had been him 
at frequent intervals since the class closed, having visited 
him with other teachers at his working places, pnd that 
he had been to her home; that his reputation was good; 
that when appellant came to the Sunday School j he gave 
the name of Moy Wah and that she also knew him under 
the name of Moy Jik; that he could not then speak English 
as well as he does now; that he could tell his nkme and 
things of that kind, answer "yes" or "no” to certain ques¬ 
tions, but knew practically no English (R., p. 12). 

Frank I. Gregory testified that he was the husband of 
Ethel M. Gregory and was connected with the Sunday 
Schools at 16th and O Streets and 8th and H Strelets: that 
the appellant attended said Sunday Schools beginning 
1908 or 1909: that lie saw the appellant almost every Sun¬ 
day at the school and since then had seen him occasionally, 
four or five times a year: that the appellant did njot grasp 

I 

English, and the witness had a very hard time to j get him 
to understand and speak all the time he taught himj(R., pp. 
12 and 13). j 

Lai Quong testified that he was fifty-four years j old and 
was born in China: that he came to the United States in 
1890, landing in San Francisco: that he knew appellant's 
father, Moy Hen, who was a distant relation of Ijiis: that 
he stopped at Moy Hen's store,at 740 Commission Street, in 
1890, and that Moy Hen then had a little hoy about four 
years old: the witness then went to various cities in the 
United States and returned to San Francisco in 1898, and 
staved there two years: lie found Mov Hen and Mov Hen's 
wife, Kong She, still there, also the appellant, who had 
grown to be a big boy: witness remained in San Francisco 
two years and then came to Washington. D. C„ where he 
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had lived ever since: he next saw appellant in this city 
in 1901. when appellant was fifteen years old; that the ap¬ 
pellant had come to Washington with his uncle. Moy Chee, 
who later died in Washington: that when he first arrived 
in this country at San Francisco, the appellant was about 
four vears Old: that appellant spoke but very little English 
when he came to Washington in 1901. (R.. pp. 13 and 14). 

At the conclusion of the hearing, Mr. Chief Justice Cov¬ 
ington. holding a District Court, filed a written opinion, 
adjudging that the appellant had not established his citizen¬ 
ship in the United States and subsequently signed an order 
for his deportation (R., pp. 6, 7, 8). From said order an 
appeal was noted and the case brought to this court for 
review. 


The Law. 


Sections 2 and 3 of the Act of May 5, 1892, entitled “An 
Act to Prohibit the coming of Chinese persons into the 
United States" (27 Stat.. p. 25). provide as follows: 

“Sec. 2. That any Chinese person or person of 
Chinese descent, when convicted and adjudged under 
any of said laws to be not lawfully entitled to be or 
remain in the United States, shall be removed from 
the United States to China, unless he or they shall 
make it appear to the justice, judge, or commissioner 
before whom he or they are tried that he or they are 
subjects or citizens of some other country, in which 
case he or they shall be removed from the United 
States to such country: Provided, That in any case 
where such other country of which such Chinese per¬ 
son shall claim to be a citizen or subject shall demand 
anv tax as a condition of the removal of such person 
to that country, he or she shall be removed to China. 

" Sec. 3. That any Chinese person or person of 
Chinese descent arrested under the provisions of this 
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act or the acts hereby extended shall be adjudged to 
be unlawfully within the United States unless such 
person shall establish, by affirmative proof to the satis¬ 
faction of such justice, judge, or commissioner, his 
lawful right to remain in the United States." 

Argument. 

While five errors were assigned by the appellant, yet 
his counsel in their brief on appeal have directed tljeir argu¬ 
ment solely to the question of the correctness of the court's 
decision that the appellant failed to establish by affirmative 
proof to the satisfaction of the court his lawful! right to 
remain in the United States. 

Counsel for appellant rely upon the case of Moy Sttey v. 
United States (C. C. A. 7th Circuit, August 11, 1006), 147 
Fed., p. 697, in support of their contention that! after an 
arrested Chinese has claimed birth in the United jStates. it 
is incumbent upon the Government to disprove suich claim. 
In this case. Judge Grosscup, who delivered the| opinion, 
stated as follows: 

“But when a person, physically and politically pre¬ 
sent in the United States at the time he is arrbsted for 
deportation, claims that he is an American-born cit¬ 
izen, and resist deportation on the basis of ljis rights 
of citizenship, the case is an entirely different one." 

This construction of the claim of American citizenship 
by an arrested Chinese has been held to be unsound in a 
very long line of decisions, the most convincing |)f which 
will be cited hereinafter; indeed, it has been repudiated in 
the same circuit, in the case of .1 fay Guey hum d\ United 
States (C. C. A., 7th Circuit. January 6. 1914), ill Fed., 
p. 91, wherein Judge Kohlsaat, in delivering thei opinion 
of the court, said: 

| 

“Under the statute, a Chinese person jinust be 
adjudged unlawfully within the United States unless 






lie ‘sha'll establish by affirmative proof to the satis¬ 
faction 1 of such justice, judge or commissioner, his 
lawful right to remain in the United States. I he 
decisions are numerous to the eftcct that in this class 
of cases where the facts have been already determined 
by two Judgments below, the appellate court cannot 
properly're-examine them. This language is used by 
the United States Supreme Court in Chin Bak Kan 
v. United States, supra. Where the question is one of 
fact as to whether the respondent is a native of this 
country, it has been held in some of the federal courts 
that the decision of the District Court will not be 
reversed on appeal. * 

“Undoubtedly the language of the statute requiring 
that a Chinese person "shall establish by affirmative 
proof to the satisfaction’ of the judicial officer before 
whom he is examined that he is entitled to remain in 
the United States should not be construed to invest 

that officer with arbitrary power. 

***** 

"We have nothing to do with the weight of the 
evidence. "L nlcss we can see from the recoid that 
the commissioner and the court arbitrarily ignored 
the evidence adduced and entered judgment of depor¬ 
tation in defiance thereof, we are not at liberty to 
interfere. Under the facts of the present case, we 
are unable to say that the appellant has proved beyond 
a reasonable doubt that he was entitled to remain in 
the United States. 

“Such being the case, the judgment of the District 
Court is affirmed." 


The Government contends that under the Chinese Ex¬ 
clusion Laws, the burden of proof is placed squarely upon 
the arrested Chinese to establish his right to remain in the 
United States and there are no well-reasoned cases to be 
found to the contrary. In the case of Lee Yuen Sue v. 
United States (C. C. A. 9th Circuit. June 19. 1906). 146 
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Fed., 670, Judge Hawley, in delivering the opinion of the 
court said: 

“VVe are of opinion that the contentions of counsel 
for appellant cannot be sustained. 

“The statutes of the United States cast tjhe burden 
upon appellant to prove to the satisfaction of the 
court that he was born in the United States. Act 
May 5, 1892, c. 60, 27 Stat. 25 * * * Act Nov. 

3, 1893, c. 14, 28 Stat. 7 * * * United States 

v. Sing Lee (D. C.) 125 Fed. 627. 628; iChin Bak 
Kan v. United States, 186 U. S. 193. * * * ” 

I Aim Kim v. United States (C. C. A., 6th Circuit, July 20, 
1915), 225 Fed. 31: Judge Warrington in affirming the 
order of deportation of the court below, said: 

“We may add that we have examined the record 
and briefs attentively and, upon all the considerations 
mentioned, have become convinced that the Idefendant 
has not sustained the burden which rested upon him 
of showing that he is a native-born citizen of the 
United States.” 

Ex parte Lee Ying, ct al. (District Court W. D., New 
York, June 20, 1915), 225 Fed, 335: Judge H^zel. in his 
opinion, says: 

| 

“The claim of counsel unsupported by an\| evidence, 
that petitioners were born in the United States was 
totally insufficient to establish citizenship, or over¬ 
come the presumption that they were aliens, and the 
inspector had the right to ignore such claim. Lee 
Sim v. United States, 218 Fed. 432." 

In the case of Lee Sim v. United States (C. jC. A., 2d 
Circuit, November 10. 1914), 218 Fed. 432. Judge Rogers, 
in delivering the opinion of the court, said: 

“The appeal to this court is based ambng other 
grounds upon the theory that Lee Sim is a j citizen of 
the United States and that the immigration laws do 
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not apply to him. There is no evidence that he was 
born in i this country beyond his own testimony that 
he was born in Xew York and that cannot be accepted 
as he cannot by any possibility know where he was 
born. 

“In these deportation proceedings there is a natural 
presumption that a person of the Mongolian race is an 
alien, and it is essential that the evidence to overcome 
it and to show that the man is entitled to the privileges 
of citizenship in the United States should be clear and 
convincing. In the case at bar there is no evidence 
that Lee Sim is a citizen of the United States, except 
his unsupported statement that lie was born in Xew 
York City, and his evidence as to where he was born, 
as we have seen, is incompetent to prove the fact. But, 
if his statement were competent, it would be discred¬ 
ited by his inability to remember anything about the 
city, except that it was by the water. Although he 
stated that he had lived there for 12 years, he could 
not recall the name of a single street, or of any 
teachers who had taught him while he was in school. 
Upon the record before us there can be no doubt 
that he was unlawfully within the country and the 
finding to that effect must be sustained." 

In the case of Xg Jin r. United States , Xg IVun t\ 
United States (C. C. A., 3d Circuit, May 20, 1915), 223 
Fed. 426. Judge McPherson, in delvering the opinion of 
the court, said: 

‘‘In each of these cases the Chairman was a manual 
laborer, and was found within the State of New 
Tersev without the certificate required by law. Each 
appellant, however, claimed to have been born in Cali¬ 
fornia, and in support of this averment offered oral 
testimony. Nearly all of it was given by other Chinese 
persons, and the commissioner held that the witnesses 
had not! established the averment of birth. Accord¬ 
ingly he ordered the appellants to be deported, and 
the District Court affirmed the orders. 
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“Section 3 of Act of May 5, 1892, c. 60, 27 Stat. 
25 (Comp. St. 1913, 4317), provides as follows: 

“ That any Chinese person or person of Chinese 
descent arrested under the provisions of tljis act or 
the acts hereby extended shall be adjudged to be un¬ 
lawfully within the United States unless sujrh person 
shall establish, by affirmative proof, to the satisfaction 
of such justice, judge, or commissioner, his lawful 
right to remain in the United States.' 

“With this presumption against the appellants, the 
conclusion of the commissioner is not surprising, for 
the testimony that was laid before him (arid is now 
before us) can only be described as confused and 
contradictory. We have considered it all with care, 
and are not satisfied that error has been committed. 

“In each case the order of deportation is affirmed." 

United States v. Horn Lin (C. C. A.. 2d Circuit. April 
13, 1915), 223 Fed. 520, Judge Lacombe, in delivering the 
opinion of the court, said: 

| 

“* * * Judge Chatfield held that Horn Lim 

was born in the United States and entitled to remain 
therein. He reversed the order of the commissioner. 
It is quite apparent from the record and from his 
opinion that this disposition of the cause was made 
on the theory that the Government had thie burden 
of proof. 

“Counsel for defendant contends that sifice Horn 
Lim asserted, when questioned under oathl that he 
was born in the United States, the inspector acted 
without legal authority in taking him before jthe com¬ 
missioner, without first having obtained a warrant 
upon affirmative testimony produced by the Govern¬ 
ment showing that he was not born in the United 
States; also that in the case of a Chinese pejson who 
asserts that he has never been out of the Lffiit^d States 
the burden is on the Government to prove! that he 
was not born here. Authorities in support of this 
contention are cited on the brief. Moy Suey v. U. S., 
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147 Fed. 697, 78 C C. 
184 Fed. 383, 106 U. C. 


A. 85; (lee C ue Bing v. U. S.. 
A. 493. But we cannot assent 


to these propositions. 

‘’Congress has provided a procedure whereby a 
person of Chinese descent, apparently a laborer, who, 
upon being interrogated by the inspector, produces no 
certificate such as the statutes call for, shall be brought 
before a Cnited States commissioner for examination 
as to his status. Upon such examination the burden 
of proof is on the Chinese person to satisfy the com¬ 
missioner or the reviewing court that he is entitled 

to remain in this country, lie cannot avoid that in¬ 

vestigation merely by stating to the inspector, even 
under oath, that he was born in the United States. 
In view! of the decision of the Supreme Court in U. S. 
v. Ju Toy. 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 
1040, we are satisfied that it was within the constitu¬ 
tional power of Congress to provide for this pro¬ 
cedure. even in the case of Chinese persons who 

eventually, upon examination before the proper tri¬ 
bunals, succeed in establishing by satisfactory proof 
the proposition that they are native-born citizens. 
The constitutional rights of a native-born citizen are 
no greater and no less, whether he remain here con¬ 
tinuously after birth, or return here after some tem¬ 
porary absence. 

* * * * 5jC 


“The only other material witness is a Chinaman who 
testified to attending the christening feast of a 2 
months’ old child of Horn Sing 25 years ago in San 
Francisco, to seeing that child with his father for 
3 or 4 years afterward, and to his seeing at Horn 
Shed's place in New York, some 9 vears after the 
christening, a boy of whom Horn Shed made the 
statement. ‘This is Horn Sing’s son.’ Tt nowhere 
appears! how many sons Horn Sing had. and there is 
nothing to show that this was the child whom the 
witness saw christened. 

“The commissioner saw and heard all these wit¬ 
nesses. and had an opportunity to judge of the cred¬ 
ibility of their narratives which we do not possess, 
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and which the District Judge did not avail of. His 
conclusions as to the facts are properly accorjded much 
weight in Jin Dun v. U. S., 164 Fed. 330, 9(j C. C. A. 
542. Moreover, from an independent examination of 
the testimony as it is recorded, we are satisfied that 
defendant has failed ‘to establish by affirmative proof 
to the satisfaction' of the tribunal authorized to pass 
upon the question ‘his lawful right to remain in the 
United States.’ 

“The order of the District Court is reversed, and 
the order of the commissioner is affirmed.'' 

i 

i 

Fong Ping Ngar z\ United States (C. C. A., 2d Circuit, 
April 13, 1915), 223 Fed. 523. Judge Lacombe, }n deliver¬ 
ing the opinion of the court, said: 

'‘Defendant alleged that he was born in San Fran¬ 
cisco—or rather that his father told him he I was born 
there—and that he had never been out of tike United 
States. His counsel has argued at great length and 
with an abundant citation of authorities that! on ques¬ 
tions of pedigree hearsay evidence is admissible. He 
evidentlv supposes that in our recent decision in Lee 
Sim v. U. S. (C. C. A.) 218 Fed. 432 (November, 
1914), we held that such testimony was not admissible. 
This is a mistake: testimony may be competent, and 
nevertheless unconvincing or even unpersu^isive, and 
we were not impressed by Lee Sim's statements that 
he was 'born here/ 

"In the case at bar the defendant was examined, 
first by the United States Chinese and Immigrant In¬ 
spector, with interpreter and stenographer. | He was 
next given a hearing before the United States Com¬ 
missioner, at which he was examined at considerable 
length, as also were several witnesses called on his 
behalf. Finally he was given a trial de nofo before 
Judge Hough in the District Court, when he was him¬ 
self re-examined bv the Judge. In the testimony as 
it stands on the record before us there are Numerous 
inconsistencies and contradictions, and there was a 




lack of testimony which it would seem might have 
been produced it defendant had, as he said, li\cd in 
New York City for 20 years. The burden is upon 
a Chinese person, who claims to he a citizen, to show 
by affirmative proof that he was born within the 
Cnited States. The two tribunals who had the op¬ 
portunity of seeing and hearing the appellant and his 
witnesses have both agreed that he has not established 
his right to remain here. \\ e find nothing peculiar 
or exceptional in the case, and under the authorities 
see no reason for reversing their judgment. Chin Bak 
Kan r: United States, 186 U. S.. 193, 22 Sup. Ct. 891, 
46 L. Ed. 1121; Tom Hong v. United States, 193, 
U. S. 522. 24 Sup. Ct. 517. 48 L. Ed. 772; Chit King 
Boon r. United States, 191 bed. 822, 112 C. C. A., 
336; Gong Xom Wood v. United States, 191 bed. 
830 112 C. C. A., 344; Jin Dun v. United States, 

164’FedT 330. 90 C. C. A. 542. . 

'further point raised on this appeal is discussed 

in our opinion in Horn Lim z\ L nited States, 223 bed. 
520. — C. C. C. — handed down herewith. 

"The order is affirmed." 

Xg You Xttex United States (C. C. A., 6th Circuit, 
June 8. 1915). 224 Fed. 340: Judge Warrington, in de¬ 
livering the opinion of the court and reviewing numerous 
decisions under the Chinese Exclusion Laws, said: 

"We conclude, in the present case, that appellant 
was rightly put to his proofs touching his asserted cit¬ 
izenship. and that the proofs presented distinctly fail 
to establish his birth in the L nited States.. 

"It is urged that the order of deportation is erro¬ 
neous, because it is not shown that appellant came 
front China. It would suffice to say that his admission 
of Chinese descent and his failure to show that he. is 
a native-born citizen of the United States give rise 
to a presumption that he is a subject of the Republic 
of China: but the very language of section 2 of the 
Exclusion Act of May 5. 1902, is that a person of 
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Chinese descent when adjudged ‘to be not lawfully 
entitled to remain in the United States, shall be re*- 

moved from the United States to China' (27 Stat 
25).” 

In the case of United States v. Quoncj Wall ((t C. A., 
2d Circuit, June S, 1915), 224 bed. 420, Judge j^acombe 
said : 

1 his case came before the District Judge wjith three 
others, no additional testimony being taken In Ouan 
Wah’s case. 1 lie Judge wrote an opinion covering all 
of them. It is quite evident that Judge (piatfield 
found this unpersuasive testimony sufficient tol call for 
a reversal of the Commissioner's decision, because he 
held that a Chinese person did not have the) burden 
of showing his right to remain in this country, and 
that it was for the Government to show affirmatively 
that lie was not a merchant, nor a merchant’s son, 
and that he never had a statutory certificate! Since 
w e construe the statute differentlv, and have held (U. 
S. v. Horn Lim, 223 Fed. 520, 139 C. C. A. ^8), that 
the burden of showing his right to remain is on the 
Chinese person, we reach a different conclusion upon 
the same proof/* 

! 

Tn the case of United States v. Chin Sing Ouong, 224 
bed. 752, Judge Ray, in an elaborate opinion, aftbr care¬ 
fully reviewing the many cases in point, said: 

"When a Chinese person found within the! United 
States is arrested, charged with being unlawfully 
within the L nited States, and brought befbre the 
Court, the burden is placed upon him by statute of 
establishing by affirmative proof, to the satisfaction of 
the justice, judge, or commissioner, his lawful right to 
remain in the United States. Act May 5. 1892. c. 60 
s. 3, 27 Stat. 25. 

* * * * * j 

The burden is on the United States to prove that 
the defendant is a Chinese person, or person of 
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Chinese descent, and that he was found within the 
United States. When this is done, the burden rests 
on such Chinese person, or person of Chinese descent, 
to prove that he lias a lawful right to remain in the 
United States. I le must sustain the burden of proving 
to the satisfaction of the judge or commissioner, in 
such a case as this, that he was a merchant as defined 
in the statute. 

jjc # sfc # ^ 

The statute plainly reads and declares to the effect 
stated, 1 and is not, so far as 1 can see, open to con¬ 
struction or so obscure that it requires to be supple¬ 
mented by judicial legislation. The right to remain 
in the United States is to be established by affirmative 
proof, and to the satisfaction of the justice, judge, or 
commissioner. If the testimony rises to the dignity of 
proof, and is clear and credible—that is. comes from 
persons the judge or commissioner is satisfied are en¬ 
titled to full credit and who know whereof they speak, 
and is also convinced the witnesses are not mistaken— 
then it is the duty of such judge or commissioner, as 
the case mav be, to be satisfied, if there is no contra¬ 
diction. Neither court nor commissioner has the right 
to arbitrarily disregard such testimony, if there be 
enough in quantity and quality to convince the judicial 
mind, and which ought to convince it. But it is not 
enough that one or two, or even six, Chinese wit¬ 
nesses. or witnesses of any other nationality, merely 
sa\ that the Chinese person was a merchant some 
eighteen or twenty years prior to the time of the giving 
of his or their testimony. The minds of honest men 
are not so constituted that they do not either forget 
or commit errors of memory." 

In the case of Ouock Ting v. United States (Appeal from 
the Circuit Court of the United States for the Northern 
District of California) decided May 11. 1891, 140 U. S., 
417. Mr. Justice Field, in delivering the opnion of the court, 
said (Page 419): 
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“The question presented is whether the bvidence 

before the court below was sufficient to sh|ow that 

the petitioner was a citizen of the United States. 

* * :}; * ;♦< 

I 

"Undoubtedly, as a general rule, positive testimony 
as to a particular fact, uncontradicted by j anyone, 
should control the decision of the court; but {hat rule 
admits of many exceptions. There may be |such an 
inherent improbability in the statements of a| witness 
as to induce the court or jury to disregard j his evi¬ 
dence, even in the absence of any direct conflicting 
testimony. He may be contradicted by the facts he 
states as completely as by direct adverse testimonv; 
and there may be so many omissions in his account of 
particular transactions, or of his own conduct, as to 
discredit his whole story. His manner, too. of testi¬ 
fying may give rise to doubts of his sincerity, and 
create the impression that lie is giving a wrong color¬ 
ing to material facts. All these things may properly 
lie considered in determining the weight which should 
be given to his statements, although tliery be no 
adverse verbal testimonv adduced. 

- I 

“For the consideration mentioned, /and the fact 
that the court below had the witnesses beforb it, and 
could thus better judge of the credibility tb which 
they were entitled, we are not prepared to hold that 
its finding was not justified. 

“Its judgment is. therefore, affirmed." 

In the case of Chin Bak Kan v. United States (Appeal 
from the District Court of the United States for the 
Northern District of New York, decided June 2\ 1902). 
186 U. S., 193, Mr. Chief Justice Fuller, in delivering the 
opinion of the Court, said: 

“By the law the Chinese person must be adjudged 
unlawfullv within the United States unless jie ‘shall 
establish by affirmative proof, to the satisfaction of 
such justice, judge, or commissioner, his lawful right 
to remain in the United States.' As applied fo aliens 



there is no question of the validity of that provision, 
and the treaty, the legislation, and the circumstances 
considered, compliance with its requirements cannot 
be avoided bv the mere assert:on oi citizenship. I he 
facts on which such a claim is rested must be made 
to appear. And the inestimable heritage of citizen¬ 
ship is not to be conceded to those who seek to avail 
themselves of it under pressure of a particular exi¬ 
gence, without being able to show that it was ever 
possessed. 

sic sje 5j« *1* *}* 

"And we are not disposed to hold that where a 
Chinese laborer lias evaded the executive jurisdiction 
at the frontier and got into the country, he is there¬ 
fore entitled to demand repeated rehearings on the 
facts." 

The Government respectfully invites the attention of 
the Court to the fact that all appellant was able to show 
in substantiation of his claim of birth in the Lnited States 
was his own statement as to such fact, which was discred¬ 
ited by his inability to speak English, although thirty years 
of age. and the testimony of one witness—a Chinaman 
that he saw appellant in San Francisco, California, at a 
time when appellant was four years of age. The C hicf 
Justice at the hearing below had the opportunity of seeing 
the witnesses, hearing their testimony, and determining the 
weight to which such testimony was entitled. Sitting as a 
jury, he concluded that the appellant had not established 
his'citizenship in the United States and. accordingly, found 
against him. 

It is respectfully submitted that the only question before 
the trial court was as to the weight of the testimony. Ap¬ 
pellate courts have repeatedly declined to review the trial 
court's view of the weight of testimony, and. as stated 
in rc Gompers, 40 Appeals. D. C., 293, at page 319, “The 
trial court 1 is the proper tribunal to determine the weight 
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of the evidence,” and in McLaren v. McLaren, 45 Appeals, 
1). C., page 238, this court said: 

I 

"It was tried in open court, with full opportunity 
in the trial justice to observe the demeanor of wit¬ 
nesses and to judge of their veracity. In such cases 
the finding of the trial justice on questions of fact 
has. much the same sanctity as the verdict of a jury, 
and will not be disturbed on appeal unless a mistake 
of judgment is so apparent as to demand a Reversal.” 

| 

In conclusion, the Government respectfully subjnits that 
the judgment of the Court below should be affirnied. 

i 

Respectfully submitted, 

JOHN E. LASKEY} 

' 

United States Attorncy\ D. C. 

CHARLES W. ARTH, 
Assistant United States Attorney'. D. C. 




